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In re Application of

KYONG JA MATCHAK File No. BPH-9112#30MF
For a Construction Permit for a
New FM Station on Channel 280A at
Westerville, Ohio:
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1. On March éG, 1992, Ohio Radio Associates, Inc. ("ORA")
filed a "Petition to Deny and Dismiss" the above-captioned
application of Kyong Ja Matchak! for a new FM station in
Westerville, Ohio (the "Petition"). Pursuant to Sections 1.45 and
73.3584 of the Commission's Rules, Ms. Matchak hereby submits her
Opposition to the Petition. As demonstrated herein, because ORA's
contentions are based upon mischaracterizations of the operative
facts and of pertinent Commission precedent, the Petition should
be denied.
2. The bulk of ORA's Petition is premised upon its
contention that Ms. Matchak's recent amendment to her captioned
application was late-filed and should accordingly be disregarded.

Attached hereto is the cover page to the amendment in question,

which clearly bears a Commission stamp dated March 9, 1992, the

Y By amendment filed with the Commission on March 9, 1992,
Westerville Radio Partners amended its subject application to,
inter alia, change the applicant to an individual, Kyong Ja
Matchak, the 60% general partner of Westerville Radio
Partners.
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deadline for the submission of such an amendment as a matter of
right under Section 73.3522(a)(6) of the Rules.? ORA's contention
that the amendment was not filed until March 10 and was accordingly
untimely is simply incorrect.? As such, ORA's arguments regarding
those portions of the application as originally filed that were

amended on March 9 should be rejected, having been rendered moot

by the amendment. Black Hills Christian Communications, Inc., 6

'FCC Rcd 500, 501, n.3 (Mass Media Bur. 1991).

3. The remainder of ORA's Petition is devoted to its
argument that, because Ms. Matchak's application, as amended,
proposes a transmitter site that is short-spaced with that of
Station WITF-FM, Tiffin, Ohio, the application should be dismissed,
notwithstanding Ms. Matchak's specification of a directional
antenna and request that her proposal be processed under Section
73.215 of the Rules. ORA maintains that such processing is
appropriate only in situations in which a fully-spaced tower site
is unavailable or has limited suitability. As was the case with
the date of filing of the March 9 amendment, ORA is simply wrong.

4, Section 73.207 of the Commission's Rules, the so-called
"short-spacing rule," contains the requirements for minimum
distance separation between FM stations. Until 1989, the only way

that an application for a new FM facility proposing a station not

¥ Without burdening the record in this regard, Ms. Matchak
disputes ORA's contention that her application as originally
filed was deficient in any respect.

¥ The Public Notice announcing the acceptance for filing of the
Westerville applications, including that of Ms. Matchak
(Report No. NA-156), was released on February 21, 1992.
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in compliance with this Rule could be processed was for the
applicant to seek and obtain a waiver of the Rule. As noted by
ORA, consistent with the Commission's Ggeneral stringent
requirements for any waiver of its rules, an applicant seeking such

a waiver is required to demonstrate that no fully-spaced or less

short-spaced site for its facility exists. See, Donovan Burke, 104
FCC 2d 843 (1986); Meqgamedia, 67 FCC 2d 1527 (1978).
5. However, in 1989, the Commission adopted a new rule,

Section 73.215, to allow an FM applicant to specify a nominally
short-spaced facility without the need to seek a rule waiver. Such
an applicant must demonstrate that the service of any short-spaced
licensee would be protected from interference. The Commission
established that such a showing could be made by the applicant
utilizing a directional antenna, by taking advantage of terrain
elevation in the direction of the short-spaced facility, by a
appropriate reduction in operating facilities (power and/or antenna

height) or by any combination of these factors. Amendment of Part

73 of the Commission's Rules to Permit Short-Spaced FM Station

Assignment by Using Directional Antennas, 4 FCC Rcd 1681 (1989)
('lga g:gerll) .

6. In its Petition, ORA mischaracterizes the Commission's
DA Order as limiting the application of Section 73.215 to those
situations in which a waiver of Section 73.207 issjuctified: where
fully spaced tower sites are unavailable or have 1limited
suitability. Neither the DA Order nor Section 73.215 contains any
language supporting this contention. Indeed, under ORA's reading

of the DA Order, the Commission's adoption of Section 73.215 would
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have been meaningless: the only type of short-spaced applicant
allowed to seek processing under that rule would be one already
entitled to a waiver of Section 73.207. As the Commission made
clear in adopting Section 73.215, the Rule is intended "to afford

EM_annligants apnd_)icensees some greater flexibilitv in the

selection of transmitter sites." DA Order at 1684, para. 22. No
such increased flexibility would result from ORA's strained and
self-serving reading of this Order.?

7. Moreover, imposition of such a limitation would make no
sense from a public interest standpoint. The Commission adopted
Section 73.215 with the expectation that it would "not degrade the
quality of FM service, but that it will materially improve it by
assisting licensees in obtaining the most desirable antennas sites
for the coverage they want to provide." DA Order at 1687, para.
47. Ms. Matchak proposed the use of the transmitter site formerly
used by Station WBBY-FM, as do six of the other eight applicants
for the subject proceeding.? The public benefit from utilizing the
same facilities from which WBBY offered service since 1969 is self-

evident. ORA scores Ms. Matchak for so specifying this site and

4 The cases cited by ORA as support for its reading of Section
73.215, which each involve the disposition of requests for
waiver of Section 73.207, not requests for processing under
Section 73.215, are clearly inappropriate.

¥ It is the understanding of Ms. Matchak that ORA also filed
boiler-plate petitions against each of these other six
applicants virtually identical to the subject Petition.
Interestingly, ORA also specified the WBBY transmitter site
in its application as originally filed. On March 9, the last
day that it could do so as of right, ORA amended to specify
the site originally proposed by Westerville Broadcasting
Company, L.P., the sole applicant which proposed operations
from other than the WBBY site.
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requesting processing under Section 73.215 "to save money."
However, the Commission specifically adopted Section 73.215 to
allow applicants to specify otherwise short-spaced transmitter
sites selected for, jnter alia, economic reasons. DA Order, at
1681, para. 5.

8. In her March 9 amendment, Ms. Matchak expressly requested
processing of her captioned proposal pursuant to Section 73.215.
In Exhibit 3 to that filing, she demonstrated that her proposal
will fully comply with that Rule, utilizing a directional antenna
to prevent prohibited contour overlap with Station WTTF-FM.
Notwithstanding ORA's meritless arguments, the application is in

complete conformity with the Commission's Rules.?

o ORA's citation of language from note 7 of the Commission's
1991 Order increasing the maximum permissible transmitting
power for Class A FM stations to 6 kW is similarly off the
mark. Note 7 provided a clarification of the new Class A 6
kW rules with regard to Category 2 Class A stations. At
paragraph 9 of that Order, the Commission specifically noted,
"A third option for Category 2 stations is to apply for a
modification pursuant to the contour protection provisions of

Section 73.215."

A HI1 01 Wilct )

Rcd 3417, 341 (1991). WBBY was such a station. Ms.
Matchak's application, which proposes processing under that
Rule, is fully consistent with the 1991 Order.
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denied.
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In light of the foregoing, ORA's Petition should be

Respectfully submitted,

KYONG JA MATCHAK

By:

ll1fam D. Freedman

Gurman, Kurtis, Blask & Freedman,
Chartered

1400 16th Street, N.W., Suite 500

Washington, D.C. 20036

(202) 328-8200

Her Attorney

April 8, 1992
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GURMAN, KURTIS, BLASK & FREEDMAN
CHARTERED

SUITE 500
1400 SIXTEENTH STREET, N.W.
WASHINGTON, D.C. 20036

LOUIS GURMAN (202) 328-8200 RICHARD M. TETTELBAUM
MICHAEL K KURTIS OF COUNSEL
TEROME K BLaSK TELECOPIER: (202) 4621784 ==
DANIEL Enm'l WA‘“ GARAVALIA
ANDREA S. MIANO March 9, 1992 FRANK A. RONDIMELLI
COLET M BoAx RECEIVE BRENT &, SIREY
* NOT ADMITTED IN D.C. D CONSULTING ENGINEERS
MAR - 9 1992
Donna R. Searcy, Secretary Federal Communicalions Lommigsio
Federal Communications Commission Office of the Secrelary

1919 M Street, N.W., Room 222
Washington, D.C. 20554

Re: Westerville Radio Partners
Westerville, Ohio
File No. 911230MF

Dear Ms. Searcy:

Oon behalf of our client, Westerville Radio Partners, and in
response to the Commission's Public Notjce, Report No. 15189, dated
February 6, 1992, enclosed please find an original and two (2)
copies of a minor amendment to the above-noted application.

Should you have any questions or require additional
information concerning the amendment, please contact undersigned
counsel.

Siprerelv.
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